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 1.  TIME:  9:00   CASE#: MS16-0245 
CASE NAME: WILMINGTON VS. CLARE 
HEARING ON MOTION FOR STAY OF PROCEEDINGS 
FILED BY WILMINGTON SAVINGS FUND SOCIETY, FSB 
* TENTATIVE RULING: * 
 

Given the Court’s order with respect to the documents in question (see line 12), 

the grounds for the motion to stay (i.e., to enable Plaintiff to petition for a writ of mandate to 

preclude disclosure of the Servicing Agreement), may no longer apply.  With respect to the 

Trust Agreement, however, it may still be in dispute.  Even if the Trust Agreement is not 

relevant, however, disclosure of its contents would not cause any substantial harm to Plaintiff or 

any other person.  Accordingly, the motion to stay is denied.     

 
(See also, Lines 12-13.) 
 

  

 2.  TIME:  9:00   CASE#: MS16-0245 
CASE NAME: WILMINGTON VS. CLARE 
HEARING ON OSC RE: WHY SANCTIONS SHOULD NOT BE IMPOSED RE PARTIES 
FAILURE TO COMPLY WITH DISCOVERY ORDERS 2/10 & 2/21/17 
* TENTATIVE RULING: * 
 

Plaintiff has filed no response explaining why it produced redacted documents for 

in camera inspection, despite the clear order to produce unredacted documents.  This resulted 

in additional delay and consumption of resources in ruling on the matter.  Plaintiff is 

sanctioned $500. 

 
(See also, Lines 12-13.) 
 

  

 3.  TIME:  9:00   CASE#: MSC10-01646 
CASE NAME: RBS CITIZENS VS. OGUNLEYE 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS & TO DISMISS FROM CASE 
FILED BY SANDRA OGUNLEYE 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the parties by fax on 3/9/17. 
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 4.  TIME:  9:00   CASE#: MSC10-01646 
CASE NAME: RBS CITIZENS VS. OGUNLEYE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the parties by fax on 3/9/17. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01946 
CASE NAME: ALEXANDER VS. GIRME 
HEARING ON MOTION TO COMPEL PLAINTIFF TO ATTEND AND TESTIFY AT 
DEPOSITION  /  FILED BY HABTEZGI G. GIRME 
* TENTATIVE RULING: * 
 
Plaintiff has failed to appear on more than one occasion for a scheduled deposition.  Plaintiff’s 
attorney failed to participate in the discovery facilitator process.  Defendant has filed no 
opposition to the motion, and the record before the Court shows no substantial justification for 
the failure to appear, nor any reason why sanctions would be unjust.  The total amount sought 
of $817.50 is reasonable.   Accordingly, Defendant’s motion is granted.  Plaintiff is ordered to 
schedule and testify at a deposition no later than April 20, 2017, and to pay a monetary sanction 
to Defendant of $817.50 within that same time period. 
 

  

 6.  TIME:  9:00   CASE#: MSC16-01206 
CASE NAME: GOODWIN VS. HILLIARD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of GOODWIN 
FILED BY RENEE HILLIARD M.D. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Renee Hilliard, M.D. 
(“Defendant” or “Dr. Hilliard”). The Demurrer relates to the First Amended Complaint (“FAC”) 
filed by Sarah Goodwin (“Plaintiff” or “Goodwin”). The FAC pleads causes of action for (1) 
medical negligence regarding surgery for a left ovarian cyst; (2) medical negligence regarding 
diagnosis of Plaintiff as suffering endometriosis; (3) fraud; and (4) breach of fiduciary duty. 

Defendant has demurred to the entire FAC on the grounds that it fails to state a cause of action 
and is prejudicially uncertain because Plaintiff has alleged only evidentiary facts, comprised of 
her lay interpretation of the medical records, rather than ultimate facts. Defendant has also 
demurred to the entire FAC on the grounds that it is barred by the applicable statute of 
limitations, Code of Civil Procedure § 340.5. Finally, Defendant has demurred to the third and 
fourth causes of action on the grounds that the FAC fails to allege facts sufficient to constitute a 
cause of action and are prejudicially uncertain. Although the Notice of Demurrer does not make 
a citation to the Code of Civil Procedure, it would appear that Defendant moves pursuant to 
§ 430.10 subsections (e) and (f). 

Standard 
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In determining the sufficiency of a complaint against a demurrer, a court will consider matters 
that may be judicially noticed, and the demurrer as admitting all material facts properly pleaded. 
Serrano v. Priest (1971) 5 Cal.3d 584, 591. 

Analysis 

 Uncertainty 

Defendant contends that the FAC fails in its entirety because it pleads evidentiary facts rather 
than ultimate facts, and as a consequence is fatally uncertain. 

Uncertainty is a disfavored ground for demurring to a complaint. See, e.g., Khoury v. Maly’s of 
California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The 
Rutter Group 2011) § 7:84, p. 7-39. A demurrer for uncertainty generally will be sustained only 
when the complaint is such that the defendant cannot even determine what it must respond to. 
Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139. 

Defendant does not provide any authority in support of her contention that the prevalence of 
evidentiary facts renders the FAC uncertain, and the Court is not aware of any such authority. 
The Demurrer on this ground is overruled. 

 Statute of Limitations 

Defendant also contends that the special limitations period in Code Civ. Proc. § 340.5 bars 
Plaintiff’s entire action. Section 340.5 provides for two separate statutes of limitations, both of 
which must be satisfied if a plaintiff is to timely file a medical malpractice action. First, the 
plaintiff must file within one year after she first discovers the injury and the negligent cause of 
that injury. Second, she must file within three years after first experiencing harm from the injury. 

Previously the Court sustained Defendant’s demurrer to Plaintiff’s Complaint on the grounds that 
the Complaint discloses that the surgery to remove her left pelvic cyst took place on February 3, 
2012 and that on its face, the three-year outside limitation period would appear to have expired 
on February 3, 2015, and Plaintiff did not file her Complaint until June 22, 2016. However, the 
Court granted leave to amend to attempt to allege that her cause is not barred by § 340.5 
through the operation of either fraud or intentional misrepresentation. 

 Medical Negligence (surgical removal of left ovarian cyst) 

  Date of Injury 

Plaintiff argues that her FAC is not barred by § 340.5 because the surgery to remove the left 
pelvic cyst is not the date of injury for purposes of calculating the three year bar. Plaintiff relies 
on Drexler v. Petersen (2016) 4 Cal.App.5th 1181. At issue in Drexler was failure to diagnose a 
preexisting condition. Id. at 1190. Not at issue was whether the plaintiff had actual or 
constructive notice of the doctors’ alleged wrongdoing, but when the plaintiff discovered his 
injury. The same cannot be said here: Plaintiff has not alleged that a preexisting undiagnosed 
condition has developed into a more serious condition.  

However, because the Court finds that the Plaintiff has sufficiently alleged intentional 
misrepresentation for purposes of tolling the statute of limitations, as discussed further, below, 
the three year statute of limitations does not bar the medical negligence claim regarding surgical 
removal of the left ovarian cyst. 
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  Tolling 

Plaintiff argues that the operation of fraud or intentional misrepresentation tolls the statute of 
limitations for her cause of action for medical negligence regarding surgical removal of her left 
ovarian cyst. 

Intentional misrepresentation requires that plaintiff allege (1) that Defendant represented to her 
that an important fact was true; (2) that Defendant’s representation was false; (3) that Defendant 
knew the representation was false when she made it, or that she made the representation 
recklessly and without regard for its truth; (4) that Defendant intended that Plaintiff rely on the 
representation; (5) that Plaintiff reasonably relied on Defendant’s representation; (6) that Plaintiff 
was harmed; and (7) that Plaintiff’s reliance on Defendant’s representation was a substantial 
factor in causing her harm. CACI 1900 (intentional misrepresentation). 

Plaintiff alleges that (1) Defendant represented to her that “she had surgically removed plaintiff’s 
left Fallopian tube.” FAC at ¶ 18. Plaintiff alleges that Defendant represented to her that (a) 
“Plaintiff’s left ovarian cyst was an endometrioma, which meant that the cyst was caused by 
endometriosis;” (b) that Defendant “noted during the surgery that plaintiff had severe 
endometriosis, and that her post-operative bleeding and pain was due to endometriosis;” and (c) 
that “plaintiff’s cyst would likely recur without medical treatment.” FAC at ¶ 19. Plaintiff also 
alleges that (2) her left Fallopian tube was still in place in her body, though blocked at the distal 
end. FAC at ¶ 33. Plaintiff further alleges that she believes that “during the attempt by Dr. 
Hilliard to remove the adhesions around plaintiff’s left ovary, she inadvertently caused an injury 
near the end of the left Fallopian tube that was so severe that she had no alternative but to 
amputate the distal end of plaintiff’s left Fallopian tube” (FAC at ¶ 43) and that (3) “Dr. Hilliard 
knowingly made false and untrue statements about the condition of plaintiff’s left Fallopian tube 
in her operative note to plaintiff[.]” FAC at ¶ 44. Plaintiff alleges that (4) “Dr. Hilliard made these 
representations with the intent to defraud and induce plaintiff to refrain from suing her for 
damages.” FAC at ¶ 49. Plaintiff also alleges that (5) “[i]n justifiable reliance upon defendant’s 
conduct, plaintiff was induced to continue treatment with Dr. Hilliard and agreed to treatment 
with Lupron.” Plaintiff alleges that she (6) “suffered injury to her left Fallopian tube which 
resulted in creating difficulty for plaintiff in being able to get pregnant, and which resulted in 
causing her to suffer substantial lower abdominal pain for three years after her surgery, and 
which caused her to be prescribed Lupron for a period of about two years for a condition which 
plaintiff did not have which resulted in causing plaintiff to suffer early onset osteoporosis.” 
FAC at ¶ 31. Plaintiff alleges that (7) “[i]n justifiable reliance upon defendant’s conduct, plaintiff 
was induced to continue treatment with Dr. Hilliard and [ ] agreed to treatment with Lupron.” 
FAC at ¶ 53. 

Defendant argues that to establish intentional concealment for purposes of § 340.5, plaintiff 
must show the doctor made affirmative misrepresentations after the surgery as to the nature of 
the surgery performed in order to conceal plaintiff’s cause of action. Demurrer at 6-7. While 
Trantafello v. Medical Center of Tarzana (cited by Defendant) holds that “intentional 
concealment requires something more than a mere continuation of the prior nondisclosure,” it 
does not support the narrow reading proposed by Defendant. (1986) 182 Cal.App.3d 315, 321. 
The plaintiff in Trantafello claimed that his neck surgery was nonconsensual because the 
surgeon failed to advise him he would be using an acrylic substance rather than a bone graft, 
and in an attempt to avoid the bar of the three-year statute of limitations, the plaintiff contended 
that “defendants never subsequently advised him that methyl methacrylate had been used.” Id. 
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at 320 (italics original). The factual circumstances of Trantafello are distinct from this case. Lack 
of informed consent is not at issue here, and Plaintiff has alleged that Defendant knowingly 
misrepresented facts to her. 

Defendant also argues that Plaintiff’s intentional misrepresentation allegations violate the sham 
pleading rule because in her original Complaint Plaintiff alleged that Defendant negligently 
advised Plaintiff that she had removed her left Fallopian tube and negligently diagnosed her with 
endometriosis. Defendant contends that these allegations are inconsistent with the intentional 
misrepresentation allegations of the FAC. The Court disagrees. The original Complaint alleged 
that “[a]fter performing the surgery, Dr. Hilliard informed Ms. Goodwin that in order to remove 
the cyst she had to remove her left Fallopian tube and that she had, in fact, removed Ms. 
Goodwin’s left Fallopian tube during the surgery.” Complaint at ¶ 7. Furthermore, the original 
allegation that Plaintiff was negligently diagnosed with endometriosis is not incompatible with 
the allegation in the FAC that Plaintiff was intentionally misdiagnosed with endometriosis given 
the later review of Plaintiff’s medical records. See Larson v. UHS of Rancho Springs, Inc. (2014) 
230 Cal.App.4th 336, 344 (“The sham pleading doctrine is not intended to prevent honest 
complainants from correcting erroneous allegations … or to prevent correction of ambiguous 
facts.”) (internal quotation marks omitted). 

The Plaintiff has sufficiently alleged intentional misrepresentation to toll the three year outside 
limitations period. The demurrer to the first cause of action for medical negligence is overruled. 

 Medical Negligence (endometriosis diagnosis) 

Defendant contends that Plaintiff’s claim for medical negligence based on the diagnosis of 
endometriosis and subsequent treatment with Lupron is barred by the statute of limitations. 

The FAC alleges that “[i]n about April 2012, plaintiff had her first Lupron injection based on the 
diagnosis of endometriosis and her post-operative pain. Thereafter plaintiff continued to receive 
Lupron injections as recommended by Dr. Hilliard, in three to five month intervals, until July 
2013, at which time plaintiff decided to stop the injections.” FAC at ¶ 20. The FAC further 
alleges that “[b]ecause of continuing pelvic pain, in about May 2014, plaintiff resumed the 
Lupron injections.” FAC at ¶ 21. The FAC further alleges that “Plaintiff was last treated 
negligently with Lupron on 2/15/15 and continued to suffer injury from this last injection of 
Lupron through about May or June 2015.” FAC at ¶ 36(B). The FAC further alleges that Plaintiff 
learned she did not have endometriosis at a meeting with Dr. Weckstein in or about the first 
week of July 2015. FAC at ¶ 34. Plaintiff alleges that as a consequence of the Lupron injections, 
she has suffered early onset osteoporosis. FAC at ¶ 31. 

Plaintiff filed her Complaint within one year of her meeting with Dr. Weckstein. Whether the 
three year bar of § 340.5 is calculated from the last of the earlier series of injections or the last 
of the later series of injections, Plaintiff filed her complaint within that time. Plaintiff’s claim for 
negligence based on the misdiagnosis of endometriosis and corresponding Lupron injections is 
not barred by the statute of limitations. The demurrer to the second cause of action for medical 
negligence is overruled. 

 Fraud 

“Fraud is an intentional tort, the elements of which are 1) misrepresentation; 2) knowledge of 
falsity; 3) intent to defraud, i.e., to induce reliance; 4) justifiable reliance; and 5) resulting 
damage.” Nelson v. Gaunt (1981) 125 Cal.App.3d 623, 635; see also Civ. Code, § 1572. The 
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misrepresentation may be by false representation, concealment or nondisclosure. Vogelsang v. 
Wolpert (1964) 227 Cal. App. 2d 102, 109. Actual fraud generally requires “active misconduct, 
such as an intent to deceive, or misrepresentation, by the defendant.” Tyler v. Children's Home 
Society (1994) 29 Cal.App.4th 511, 548. 

For the same reasons that the Court finds that Plaintiff has sufficiently alleged intentional 
misrepresentation, the Court finds that Plaintiff has alleged facts sufficient to state a cause of 
action for fraud.  

The demurrer to the third cause of action for fraud is overruled. 

Breach of Fiduciary Duty 

Plaintiff did not respond to Defendant’s demurrer to Plaintiff’s fourth cause of action. 
The demurrer to the fourth cause of action for breach of fiduciary duty is sustained, without 
leave to amend. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-02093 
CASE NAME: KINETICS MECHANICAL VS. ASSOCIATED FLOW 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ASSOCIATED FLOW CONTROLS INC. 
* TENTATIVE RULING: * 
 
 Defendant Associated Flow Controls, Inc.’s (“AFC”) demurrer is sustained.  As to the 
first cause of action for breach of contract and the second cause of action for breach of 
warranty, AFC’s demurrer is sustained with leave to amend.   
 
 AFC argued that the Complaint attached one contract with Plaintiff Kinetics Mechanical 
Services, Inc. (“KMS”).  That contract was Exhibit C.  Exhibit C is a simple purchase order for 
goods, 8 heat exchangers, to be delivered to KMS’ warehouse in Livermore.  See Cmplt, Exhibit 
C.  Although allegations in the Complaint must be accepted as true for purposes of demurrer, 
facts appearing in exhibits attached to complaint are also accepted as true and, if contrary to 
allegations of the pleading, are given precedence.  See Holland v. Morse Diesel International, 
Inc. (2001) 86 Cal.App.4th 1443, 1447; Dodd v. Citizens Bank of Costa Mesa (1990) 222 
Cal.App.3d 1624, 1626-1627.  The pleader’s allegations of the exhibit’s legal effect are treated 
as surplusage.  When a written instrument that is the foundation of a cause of action is attached 
to a pleading as an exhibit and incorporated into it by proper reference, the court may, on 
demurrer, examine the exhibit and treat the pleader’s allegations of its legal effect as 
surplusage.  See Hill v. City of Santa Barbara (1961) 196 Cal.App.2d 580, 586.  A general 
demurrer to a complaint should be sustained when it appears from the attached and 
incorporated writing on which the action is founded that no cause of action exists, 
notwithstanding the allegations of the complaint to the contrary.  See Gosewish v. Doran (1911 
161 Cal. 511, 515-516; Beck v. American Health Group International, Inc. (1989) 211 
Cal.App.3d 1555, 1560, 1562.   
 
 Specifically, AFC contends that the allegations in the contract that it was bound by the 
prime contract between UCSF and KMS and its specifications regarding the heat exchangers 
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and their installation, etc. are surplusage because they attempt to give a legal effect to a 
simple PO. 
 
 KMS contends that Exhibit C cannot be given precedence over the other allegations in 
the Complaint because it does not contradict them.  Facts appearing in an exhibit attached to 
the Complaint will be accepted as true and given precedence only if they are contrary to the 
allegations in the pleading.  See Brakke v. Economic Concepts, Inc. (2013) 213 Cal.App.4th 761, 
767; Dodd, supra, 222 Cal.App.3d at 1626-1627; Alphonzo E. Bell Corp. v. Bell etc. Synd. 
(1941) 46 Cal.App.2d 684, 691 (“All of these conclusions of the pleader are contrary to the 
express terms of the instrument. . . which is pleaded in full and made a part of the complaint” 
and “under these circumstances the court will, in hearing on the demurrer, examine the exhibits 
and treat the pleader’s conclusions as surplusage”)  KMS argues that there is no language in 
the PO (Exhibit C) which expressly contradicts or conflicts with KMS’ allegations.  An exhibit’s 
silence does not equal a conflict.  See Morrison v. Home Savings & Loan Association of Los 
Angeles (1959) 175 Cal.App.2d 765, 771-772.   
 
 AFC reminds that the PO does contradict at least one of the main allegations made by 
KMS about the contract, that is, that AFC was contractually obligated to install and “start up” the 
heat exchangers.  AFC points to its PO and notes that it provides only for the sale of 8 heat 
exchangers to be “shipped to” KMS’ warehouse in Livermore.  That provision of PO directly 
contradicts any alleged contract to install the heat exchangers at UCSF.   
 
 However, there is not enough information in the Complaint to know what the parties’ 
“real agreement” was.  AFC says it was simply a sale of goods contract, a simple PO.  Plaintiff 
says, the parties “entered into a written contract, namely the PO and governing specifications as 
alleged above and incorporated by this reference.”  (Cmplt, paragraph 32)  KMS contends that 
AFC was an integral part of creating the submission to UCSF and getting the approval of UCSF.  
(Cmplt, paragraph 13)  Plaintiff contends that “as part of this process, AFC had in its possession 
the project specifications, substitution forms, equipment schedules” and understood that “AFC’s 
work was expressly governed by the prime contract, all plans and specifications.”  (Cmplt, 
paragraph 15) 
 
 But, this is hardly enough to plead a contract.  AFC could well have “known” what KMS 
and UCF were planning for the project (and even contributed to it) but that does not mean that it 
had a contract to bind itself to do anything more than deliver heat exchangers.  Or, the reverse 
could be true;  AFC could have orally agreed with KMS to perform in the way KMS alleges in the 
Complaint.  AFC even admits that there are “5 possible theories” for a contract claim.  This is at 
odds with arguing that there is only a sale of goods contract.  AFC states in its Reply: 
 

It cannot be ascertained which of the following five possible theories Plaintiff is 
asserting:  (1) the contract is written but was evidenced in part by non-attached 
written agreements; (2) the contract was originally oral, but the oral contract was 
later superseded by writings that now constitute the operative written agreement; 
(3) the contract is implied by conduct; (4) the contract is implied by course of 
dealing, or (5) the contract is written, but plaintiff has lost the formal, written 
signed contract document with blue ink signatures from both sides. 
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See Reply, page 6, line 27 to page 7, line 8.   
 
 The demurrer to the third cause of action for negligent misrepresentation is sustained 
without leave to amend.  California follows the economic loss doctrine under which strict liability 
may not be asserted if the only damages are economic in nature.  See Zamora v. Shell Oil Co. 
(1997) 55 Cal.App.4th 204, 208-211 (homeowners could not recover in negligence or strict 
liability for cost of replacing water pipes known to be defective, but which had not yet leaked); 
Fieldstone v. Briggs Plumbing Products, Inc. (1997) 54 Cal.App.4th 357, 363-367 (in strict liability 
case, general contractor could not recover cost of replacing installed sinks which rusted and 
chipped prematurely because no other property had been damaged); Anthony v. Kelsey-Hayes 
Co. (1972) 25 Cal.App.3d 442, 447 (no recovery in strict liability for general depreciation of 
trucks in absence of allegations of physical damage to persons or property).  

 Nonrecoverable economic damages include damages for inadequate value, costs of 
repair and replacement of the defective product or consequent loss of profits and damages to 
the product itself.  See Jimenez v. Superior Court (2002) 29 Cal.4th 473, 482; Fieldstone, supra, 
54 Cal.App.4th at 371 (plaintiff could not recover damages for sinks that rusted and chipped a 
few years after installation when only sinks themselves were damaged).  Diminution in value 
also constitutes economic loss not recoverable in strict liability.  See San Francisco Unified 
School District v. W.R. Grace & Co. (1995) 37 Cal.App.4th 1318, 1327-1328 (reduction of fair 
market value of buildings containing asbestos building materials).  

 Thus, the economic loss rule bars recovery in tort for economic damages caused by a 
defective product, unless those losses are accompanied by some form of personal injury or 
damage to property other than the product itself.  See KB Home v. Superior Court (2003) 112 
Cal.App.4th 1076, 1085.  In County of Santa Clara v. Atlantic Richfield Co. (2006) 137 
Cal.App.4th 292, 320, municipalities seeking to recoup the costs of abatement of lead-based 
paint in their buildings alleged only that lead paint is harmful to human beings, and did not allege 
any physical injury to their buildings.  The deterioration of lead paint did not constitute a physical 
injury to their buildings sufficient to support a negligence or strict liability cause of action. 

 KMS contends that the economic loss rule doesn’t apply because this is a deceit claim.  
“AFC represented to KMS that important facts were true, including that its heat exchangers 
complied with the project and contract specifications, that they were not defective, that the 
failures of the exchangers were caused by problems with the steam guards, that the failures of 
the exchangers were caused by problems with the controllers, and otherwise as alleged above.”  
(Cmplt, paragraph 46)  

 The California Supreme Court has held that the economic loss rule did not bar the 
plaintiff’s fraud and intentional misrepresentation claims because they were independent of the 
defendant’s breach of contract.  See Robinson Helicopter Co. v. Dana Corp. (2004) 34 Cal.4th 
979, 990-991.  The economic loss rule did not bar a fraud and intentional misrepresentation 
claim with respect to an aircraft parts manufacturer’s provision of false FAA certificates.  The 
defendant’s issuance of the false certificates of conformance unquestionably constituted 
affirmative misrepresentations that plaintiff justifiably relied on to its detriment.  Accordingly, the 
defendant’s tortious conduct was separate from the breach itself, the provision of the 
nonconforming clutches.  The defendant’s provision of faulty clutches also exposed plaintiff to 
liability for personal damages and to disciplinary action by the FAA.   
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 An appellate court interpreted Robinson as precluding application of the economic loss 
rule to any intentional affirmative fraud action where the plaintiff can establish that the fraud 
exposed the plaintiff to liability, as opposed to only fraud actions that also accompany, but are 
independent of, breach of contract causes of action.  In County of Santa Clara v. Atlantic 
Richfield Co., supra, 137 Cal.App.4th at 328-329, municipalities alleged that lead paint and 
pigment manufacturers made affirmative representations about the dangers of exposure to low 
levels of lead, causing them to delay making timely efforts to prevent and treat low-level lead 
exposure.  The economic loss doctrine did not apply to plaintiffs’ fraud cause of action. 

 KMS’ Complaint does not claim fraud or intentional misrepresentation; it claims a 
negligence in misrepresenting its product, which led to purely economic losses, such as 
increased delay damages, failure of water heating by the product, incurring testing fees, 
other increased labor costs and the like.  These damages are no different than breach of 
contract damages, and there is no reason to allow tort damages on these facts.  The court 
has not considered federal district cases cited by KMS on this issue, as they are unpublished 
and not binding authority on this court, particularly where the California Supreme Court has 
already spoken. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-02196 
CASE NAME: CMA PROPERTIES VS. PINE HOLLOW 
HEARING ON MOTION FOR SUBSTITUTION & DISCHARGE OF DEFENDANTS 
FILED BY PINE HOLLOW ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party 3/7/17. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-02196 
CASE NAME: CMA PROPERTIES VS. PINE HOLLOW 
HEARING ON MOTION TO RECUSE MR. MONTES AS COUNSEL 
FILED BY PINE HOLLOW ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
Granted.  There is no opposition, and grounds appear to be stated. 
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10.  TIME:  9:00   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR VS. JOSEPH SWEENEY 
HEARING ON DEMURRER TO COMPLAINT of EVILSIZOR 
FILED BY JOSEPH JAMES SWEENEY 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to March 27, 2017 at 1:30 p.m. 
 

  

11.  TIME: 10:00   CASE#: MSL16-01566 
CASE NAME: CAPITAL ONE VS. FORNOFF 
COURT TRIAL - 2 HR. SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Tentative Ruling procedure does not apply. 
 

 

12.  TIME:  9:05   CASE#: MS16-0245 
CASE NAME: WILMINGTON VS. CLARE 
HEARING ON MOTION FOR RECONSIDERATION OF 2/21/17 ORDER 
FILED BY WILMINGTON SAVINGS FUND SOCIETY, FSB 
* TENTATIVE RULING: * 
 
 Initially, the Court advises the parties that Plaintiff did submit an unredacted copy of the 

Servicing Agreement in compliance with the Court’s order.  Having reviewed the documents, 

the only additional information contained in the unredacted versions of the Servicing Agreement 

is financial information concerning other borrowers and their loans.  It has no relevance to this 

action and could not lead to the discovery of relevant information in this action.  It is private 

financial information of those consumers.  Accordingly, it will not be disclosed, will not be kept in 

the Court file, and will be returned to Plaintiff.   

 It appears, however, that the motion to reconsider is directed toward the Court’s 

February 21, 2017, order addressing provision of the unredacted version of the Servicing 

Agreement to the Court for in camera review, and also the order to produce unredacted copies 

of the Trust Agreement to Defendants.  Accordingly, it appears that the motion to reconsider is 

moot with respect to any further production of information from the Servicing Agreement, but 

may still remain in dispute with respect to the Trust Agreement.   

 For these purposes, the Court must distinguish between arguments that the Trust 

Agreement contains private, confidential information, and those that merely would establish that 

the terms of the trust are not dispositive and may not even be admissible in this litigation.  While 

Plaintiff has argued the latter, it has not established the former.  Accordingly, to the extent the 

motion seeks reconsideration of the order requiring production of the Trust Agreement, the 

motion is denied. 
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